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the fundamental rights and liberties of persons in its attempt to maximize total social welfare.
Rawls’s main argument against utilitarianism was that, for such reasons, the representative
parties in the original position will not choose utilitarianism, but will rather choose his justice as
fairness, which he believed would securely protect the worth of everybody’s basic rights and
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1 John Rawls’s Justice as Fairness, A Triumph against Utilitarianism?

In A Theory of Justice, John Rawls wished to present a theory of distributive justice that
was superior to utilitarianism. The resulting theory is what Rawls called “justice as fairness”
which is composed of the following three principles? stated in the order of strict priority,

1. The Principle of Maximum Equal Basic Liberties. Each person is to have an equal right to
the most extensive scheme of equal basic liberties compatible with a similar scheme of
liberties for others.

2. The Principle of Fair Equal Opportunity. Social economic inequalities should be attached
to positions and offices opened to all under conditions of fair equal opportunity.

3. The Difference Principle. Social and economic inequalities should be arranged in a way

that is the greatest benefit to the least-advantaged members of society.

The thought was that these three principles would be chosen over utilitarianism by the
representative parties of “the original position” behind “the veil of ignorance.” The original
position is an initial situation where the representative parties of society decide the fundamental
guiding principles regulating the basic structure of their society by their own voluntary
agreement. The veil of ignorance is a theoretical device that guarantees the fairness of the
resulting agreement by depriving the original contracting parties of morally irrelevant

information.®

2 Actually, Rawls described himself as presenting two principles of justice (See Rawls 1999, 53), in which
the principle of fair equal opportunity and the difference principle comprise two parts of the second
principle. The main reason why | restate Rawls’s theory of justice as being composed of three (instead of
two) principles is to isolate the difference principle, which will be the focus of our discussion later on.

3 According to Rawls, the contracting parties “do not know their place in society, their class position or
social status, their place in the distribution of natural assets and abilities, their deeper aims and
interests, or their particular psychological makeup.”? (Rawls 1974a, 141) “And to insure fairness

2
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Rawls’s argument for his three principles of justice — i.e. justice as fairness — and his
argument against the principle of average utility — i.e. utilitarianism — are like two sides of the
same coin. Rawls’s justification for justice as fairness derives from the purported fact that the
parties in the original position will choose it over utilitarianism; Rawls’s refutation of
utilitarianism derives from the purported fact that the original contracting parties will not choose
it over justice as fairness. For Rawls, it is this very choice for justice as fairness from the original
position that lends its very justification as well as a conclusive refutation of utilitarianism.*

In a similar period, John Harsanyi (1955; 1977) proved two mathematical results which
he believed to formally justify utilitarianism.®> There remain some controversies on whether
Harsanyi’s formal results really support utilitarianism.® Even so, Harsanyi’s contributions ignited
one of the most hotly debated topics in contemporary political philosophy — namely, whether the

parties in Rawls’s original position would choose justice as fairness or utilitarianism. Call this

between generations, we must add that they do not know to which generation they belong and thus
information about natural resources, the level of productive techniques, and the like, is also forbidden
to them” (Rawls 1974b, 637)

4 For an excellent survey of how different rational choice models of the original position of both John
Rawls and John Harsanyi have developed in the literature, see Gaus and Thrasher (2015); See also
D’agostino et al (2014) for a survey of contemporary approaches to the social contract.

> In his 1955 paper, Harsanyi (1955) showed that if we assume that individual and social preferences
conform to the axioms of von Neumann-Morgenstern’s expected utility theory, and we further assume
Pareto Indifference, social preferences can be represented as a weighted sum of individual utilities. This
is known as “Harsanyi’s Aggregation Theorem.” In his 1977 book, Harsanyi (1977) showed that an
impartial observer who imagines him/herself to have an equal chance of being any person in society will
choose a social arrangement that maximizes society’s average utility level. This is known as “Harsanyi’s
Impartial Observer Theorem.”

6Sen (1976) argues that Harsanyi’s Aggregation Theorem is merely a representation theorem, and not a
defense of utilitarianism. Weymark (1991) formalizes Sen’s critique of Harsanyi, and Roemer (1996;
2008) raises a similar point against Harsanyi’s Impartial Observer Theorem. Broome (1987) argues that
Harsanyi’s theorem can be reinterpreted as a defense of utilitarianism once we interpret utility to
represent goodness rather preferences. Risse (2002) follows Broome and argues that Harsanyi’s
Aggregation Theorem does support utilitarianism.
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the “Rawls-vs-Harsanyi Debate.” The debate has now reached a complete deadlock — each side
simply denying the crucial assumption made by the other.

For instance, supporters of utilitarianism claim that the “maximin rule” (from which
Rawls seems to derive support for the original parties’ choice for the difference principle) is
either straight out irrational (Harsanyi 1975) or depends on assuming that the original contracting
parties are extremely risk-averse (Roemer 2002)’. To this, Rawls argues that the selection for his
justice as fairness, and, in particular, the difference principle does not depend on any assumption
regarding the original contracting parties’ attitude toward risk. (Rawls 1971/1999: 149; 2001:
106-107)

On the other hand, Rawlsians argue that in order for the parties of the original position to
choose utilitarianism, they would have to be able to calculate expectations, but, the specific
characteristics of the original position provide absolutely no basis for the parties to make any
kind of probability judgments which renders the task of calculating expectations unfeasible.
(Rawls 1971/1999: 146-149) To this, utilitarians claim that, in such cases, we should rely on “the
principle of insufficient reason” and assign equal probabilities (Harsanyi 1977: 50) for being
born in each starting place in society, and once this is done, it would be rational for the original
contracting parties to perform an expected utility calculation which would result in them
adopting the principle of average utility (Harsanyi 1977: 50).

After observing that the Rawls-vs-Harsanyi debate has reached a deadlock, Michael
Moehler (2015) concludes that there is no clear winner of the Rawls-Harsanyi dispute as each

author attempts to model different moral ideals.

7 Just to be clear. | am not claiming that Roemer is a defender of utilitarianism or that he thinks that
Harsanyi’s representation theorems give support for utilitarianism; he actually denies both. These are
simply Roemer’s criticisms against adopting the maximin rule in the original position.

4
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My approach in this paper is different. This paper is not intended to be another paper that
comments on the Rawls-vs-Harsanyi debate® or a paper that tries to defend Harsanyi’s version of
utilitarianism. Rather, the purpose of this paper is to provide a very close formal examination of
Rawls’s own arguments in support for his justice as fairness as well as his arguments against
utilitarianism, and see whether each micro-component of Rawls’s arguments, once analyzed
formally, hold together well. Hence, my main focus will be on the validity rather than the
soundness of Rawls’s argument. For this purpose, | will grant pretty much all of Rawls’s major
assumptions, and then try to show that Rawls’s own weapons (viz. his assumptions, reasons and
theoretical devices), on which he relies to justify justice as fairness and refute utilitarianism,
actually work against him — that is, they actually support utilitarianism and undermine his own

justice as fairness. With due respect, | will try to show that Rawls’s arguments are self-defeating.

2 Rawls’s Criticism of Utilitarianism

As explained, simply put, Rawls’s refutation of utilitarianism was that it would not be
chosen over justice as fairness from the original position. Then, why wouldn’t the parties in the
original position choose utilitarianism instead of justice as fairness? Rawls presents several
reasons; he talks about strains of commitment, the distinction between persons, the publicity
condition, and issues related to stability and self-respect.® To understand the central idea that
underlies these criticisms, it might be helpful to remind ourselves of a standard criticism against

utilitarianism that is frequently made — namely, that utilitarianism may, in principle, justify the

8 See Fleurbaey et al (2008) for the most up-to-date collection of articles that concerns this debate.
¥ Most of these criticisms are contained in Section 29 of Rawls (1971/1999)
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institution of slavery. Basically, we might interpret Rawls’s criticisms as inviting us to imagine a
situation in which we chose utilitarianism behind the veil of ignorance, but, then, discovered
ourselves to be slaves after the veil of ignorance has been lifted. Would we be able to honor our
original agreement? No. (This is the argument from strains of commitment.) If our society
officially affirms that it will follow utilitarianism as its fundamental guiding principle (which is
required by the publicity condition) and tries to publicly justify that the sacrifices of slaves are
required to maximize social welfare, would it be possible for us, as slaves, to retain our self-
respect? No. (This is the argument from the publicity condition and self-respect.) Wouldn’t this
be a case of failing to take the distinctness and separateness of different persons seriously? (this
is the argument from the distinctness of persons.) And, if utilitarianism will be unable to generate
wide universal support, would a political society regulated by utilitarianism be stable? No. (This
is the argument from stability.)

All of these are importantly distinct considerations that may explain why the original
contracting parties in the original position would favor justice as fairness over utilitarianism.
However, we can see that there is a central theme that penetrates all of these considerations;
namely, there is a real danger that utilitarianism, once affirmed, might require one to sacrifice
one’s most fundamental interests and basic rights/liberties for the sake of maximizing total or
average social welfare. The reasons stemming from strains of commitment, stability, and self-
respect are all mere implications of this possible consequence of utilitarianism. And, the
purported fact that justice as fairness, with its three principles, is able to securely protect these
fundamental interests and basic rights/liberties (by its first principle) as well as their social worth

(by its second and third principle; Rawls 1971/1999, 179) is the decisive reason why Rawls
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believes that the representative parties of the original position will choose his justice as fairness

over any form of utilitarianism. (see Rawls 2002, 102)

3 The Difference Principle and Primary Social Goods

Now, if it is true that each individual’s fundamental interests and basic rights/liberties are
firmly secured by the very first principle (i.e. the principle of maximum equal basic liberties) of
justice as fairness, then what role do the other two principles (i.e. the principle of fair equal
opportunity and the difference principle) really play in the representative parties’ decision to
choose justice as fairness over utilitarianism? Why, for instance, should they not choose a
conception of justice that combines the principle of maximum equal basic liberties with, say, the
principle of average utility? instead of the difference principle? One of Rawls’s reasons is that
the difference principle (compared to the principle of average utility) better secures the worth of
the basic liberties that the principle of equal basic liberties formally guarantees. According to

Rawls,

Freedom as equal liberty is the same for all ... But the worth of liberty is not the same for
everyone. Some have greater authority and wealth, and therefore greater means to
achieve their aims. ... Taking [the principle of maximum equal basic liberties and the

difference principle] together, the basic structure is to be arranged to maximize the worth

10 Rawls calls such conception of justice, the “principle of restricted utility” (Rawls 2001, section 38), and
ultimately rejects it.
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to the least advantaged of the complete scheme of equal liberty shared by all. (Rawls

1971/1999, 179 emphasis added)

Again, the main point of the difference principle is that, by maximizing the expectation of
the least advantaged group in society, it best guarantees that every member of society, especially
the least advantaged group, enjoys the best worth of their basic right/liberties that the principle of
equal basic liberties formally guarantees as much as possible. That is why we need the difference
principle along with the principle of equal basic liberties.

Now, Rawls claims that the difference principle is designed to apply to the allocation of

what he calls “primary social goods.” According to Rawls,

... primary goods ... are things which it is supposed a rational man wants whatever else
he wants. ... The primary social goods, to give them in broad categories, are rights,

liberties, and opportunities, and income and wealth. (Rawls 1971/1999, 79)

The main reason for introducing the idea of the primary social goods is as follows. In
order for the difference principle to apply, one needs to identify which group is the least
advantaged group in society. This requires interpersonal comparisons. However, Rawls wanted
to avoid making interpersonal comparisons in terms people’s welfare levels. A search for a more

objective basis for interpersonal comparison is what led Rawls to rely on primary social goods.

...the difference principle introduces a simplification for the basis of interpersonal

comparisons. These comparisons are made in terms of expectations of primary social



(Conditionally) Accepted at Erkenntnis (A&HCI)

goods. In fact, I define these expectations simply as the index of these goods which a
representative individual can look forward to. One man’s expectations are greater than
another s if this index for someone in his position is greater. (Rawls 1971/1999, 79

emphasis added)

The basic thought is that we can assign numbers to different bundles of primary social
goods in a way that bundles that are assigned higher numbers are more valuable to everybody,
regardless of his/her particular aims and goals, than bundles that are assigned lower numbers.
From this, the problem of interpersonal comparison becomes greatly simplified; person A is
better off than person B if and only if A possesses a bundle of primary social goods that is
assigned a greater number than what is assigned to B ’s bundle of primary social goods.

An immediate question is whether such indexing of primary social goods is actually
possible. This is called the “indexing problem.” I will not discuss this problem in detail.** I will
simply note that Rawls quite frequently sidestep this issue by using income and wealth as “first
approximation(s)” for the purpose of applying the difference principle'? and later relies on such
simplifying assumptions when he discusses several illustrative examples.**A similar move has
been made by other scholars when they discuss about Rawls.* Hence, from now on, | will

follow Rawls, and simply assume that the indexing problem of primary social goods is

1] encourage the readers to read Roemer (forthcoming) for a more in-depth analysis of the indexing
problem.

12 “The second principle applies, in the first approximation, to the distribution of income and wealth and
to the design of organizations that make use of differences in authority and responsibility.” (Rawls
1971/1999, 53)

13 See, for example, the examples he uses in section 12 of Rawls (1971/1999) and explanation of figure 1
in Rawls (2001, 62)

1% For instance, when examining Rawls’s arguments, Brian Barry writes: “For the present purpose | shall
take for granted that “better off” means the same as “having more income.”” (Barry 1989, 229)

9



(Conditionally) Accepted at Erkenntnis (A&HCI)

adequately solved by regarding each individual’s wealth levels as proxies for the amount of

primary social goods he/she enjoys.

4 Formal Characterization of Utilitarianism and the Difference Principle

Now, we wish to compare Rawls’s difference principle and utilitarianism in terms of how
each conception of justice better secures the worth of the basic rights and liberties of each
member of society. Let us try to do this a little more precisely. Let N = {1,...,n} be the set of n
individuals who are members of a given society, and let X € R"™ be the set of all feasible
allocations of monetary wealth, which, for our purpose, is the single primary social good that
serves as a “first approximation” for the purpose of comparing different bundles of primary
social goods. So, a typical element x € X is going to be a vector x = (x4, x5, ..., X5,), Where each
component x; € R represents the amount of wealth allocated to individual i. Let u;, X = R be
individual i’s utility function which transforms wealth into welfare that is unit comparable.*® So,
given an allocation of monetary wealth x = (x;, x5, ..., x,) € R", the notation, u;(x) =
u; (x4, ..., X)), represents individual i’s welfare level at that specific allocation. We follow Rawls
and assume that individuals are mutually disinterested. (Rawls 1971/1999, 12) That is, we

assume that each individual cares only about his/her wealth levels and that the wealth levels of

15 This is the minimum informational requirement that makes utilitarianism technical sense. More
formally, let Ut = (ui, ...,u?) and U? = (u?, ...,u2) be any two profiles of utility functions. We say that
utility (or welfare) is unit comparable if and only if the social orderings induced by U and U? are the
same if there exist a > 0 and B, ..., B, € R such that foralli € N and all x € X, u?(x) = au} (x) + B;.
See Gaertner (2009, A Primer in Social Choice Theory, 124); Mongin and Claude (1998) Roemer (1996,
section 1.1) Bossert and Weymark, (2004) for different informational requirements of individual utility
functions for different theoretical purposes.

10
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other individuals do not “feed into’ each individual utility function. Hence, we may simply
write u; (xq, ..., x,) as u; (x;).

A social welfare function W: X — R is designed to represent a society’s ranking of
different allocations in X such that allocation x € X is socially preferred to allocation y € X if
and only if W(x) > W (y).

From this, we can define the utilitarian social welfare function U, X — R as follows,

n

UG = ) ).

i=1

The Utilitarian Social Welfare Function

That is, according to the utilitarian social welfare function, an allocation x € X is socially
preferred to another allocation y € X if and only if the total sum of individual welfare generated
by x € X is greater than the total sum of individual welfare generated by y € X —i.e. if and only
ifUx)>UQ) & Xiogw(n) > X, w().

We may define the Rawlsian social welfare function R, X — R as follows,

R(x) = min{xy, ..., X, }.

The Rawlsian Social Welfare Function

So, according to the Rawlsian social welfare function, an allocation x € X is socially preferred to
another allocation y € X if and only if the person who receives the lowest bundle of primary

social goods (viz. wealth) under allocation x = (x4, ..., x,) has more wealth than the person who

11
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receives the lowest bundle of primary social goods under allocation y = (y4, ..., ¥,). In other
words, according to the Rawlsian social welfare function, one allocation is better than another
allocation if and only if the expectations measured in terms of the index of primary social goods
one enjoys — which, in our present case, is simply the amount of wealth one enjoys — of the least
advantaged person under the former allocation is greater than that of the least advantaged person
under the latter allocation.

With these two social welfare functions, we can now formally define the type of
allocations both utilitarianism as well as Rawls’s difference principle would respectively choose
for any given allocation problem. Given the set of all feasible social allocations, X, the specific
allocations that would be chosen by utilitarianism would be the solutions to the following

maximization problem,

n
max U;(X;).
max " ()

i=1

The Problem that Utilitarianism Tries to Solve

Similarly, Given the set of all feasible social allocations, X, the specific allocations that would be
chosen by Rawls’s difference principle would be the solutions to the following maximization
problem,

max min{xq, ..., X, }.

The Problem that the Difference Principle Tries to Solve

12
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Note how utilitarianism and the difference principle use different information when
deciding the specific allocation for a given allocation problem. Utilitarianism is concerned with
the welfare levels different allocations of wealth generate for each individual and tries to choose
the allocation that maximizes the total sum of individual welfare in society. In contrast, the
difference principle is concerned with the amount of primary social goods — i.e. wealth levels —
of each individual and tries to choose the allocation under which the individual with the lowest
wealth level is maximized.

Since utilitarianism is concerned with each individual’s welfare levels, and not simply
his/her bundle of primary social goods, and, since each individual is assumed to transform
his/her bundle of primary social goods into his/her welfare from his/her specific utility function,
for any given distributional problem, we will not be able to compare utilitarianism and the
difference principle in terms of their respective distributional consequences before we know the
specific way in which each individual’s utility function transforms wealth into welfare. To know

this, we would need to find a non-arbitrary way to characterize each individual’s utility function.

5 Rawls’s Characterization of Individual Utility Functions

When discussing the type of society to which the difference principle applies, Rawls

explains that he

16 Note how this is importantly different from the usual way normative welfare economists generally
characterize either the maximin or the leximin principle. See Moulin (2003, Chapter 3); D’Aspremont
(2010, section 2.2.3.); Arrow et al. (2002; 2010); Hammond (1976, Section 6)

13
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... shall assume that everyone has physical needs and psychological capacities within the
normal range, so that questions of health care and mental capacity do not arise. ... The
first problem of justice concerns the relations among those who in the everyday course of
things are full and active participants in society and directly or indirectly associated
together over the whole span of their life. Thus the difference principle is to apply to
citizens engaged in social cooperation; if the principle fails for this case, it would seem to

fail in general. (Rawls 1971/1999, 83-4, emphasis added)

Let us call this the “normality assumption.” The normality assumption dictates that the
physical and mental capabilities of each individual in our target society (to which Rawls intends
his principles of justice to apply) are all within the normal range which allows each individual to
be a full and active participant of social cooperation. The most important implication of the
normality assumption for our current discussion is that we need not consider issues of disabled or
handicapped people who are generally poor translators of wealth-to-welfare. An example of
such a poor translator would be Sen’s “cripple” who “gets half the utility that the pleasure-
wizard person ... does from any given level of income.” (Sen 1979, 203) Rawls had deliberately
tried to avoid this issue by restricting his theoretical focus to situations in which “questions of
health care and mental capacity do not arise.”

Based on such normality assumption, Rawls presents what he conceives to be a typical

utility function of a “normal” person,

14
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Figure 2

Utility

Basic structures

<Figure 1, Rawls’s Utility Function>

Figure 1 is taken from page 108 of Rawls’s Justice as Fairness — A Restatement. In the
picture, the horizontal axis measure the amount of primary social goods, and the vertical axis
measure the amount of utility/welfare the individual enjoys. Points “A”, “B”, and “G” represent
the different amounts of primary social goods guaranteed by alternate social arrangements that
have different “basic structures.” Point “G” is what Rawls calls the “guaranteeable level.” G is
the amount of primary social goods one expects to receive when one applies the maximin rule in
the original position; it is supposed to denote the amount of primary social goods that best
secures the equal worth of the basic rights/liberties one can enjoy.

The following summarizes the general characteristics of Rawls’s utility function,

(C1) The utility function is strictly increasing in primary social goods.
(C2) There exists a reference point (G in the above figure) below which and above which the

slope and curvature of the utility function abruptly changes.

15
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(C3) The slope below the reference point is linear and steeper than the slope above the
reference point.
(C4) The slope above the reference point is strictly concave and flatter than the slope below

the reference point.

To be clear, the main purpose of introducing such a utility function at that point of the
book was to show how utilitarianism, once individual utility functions are suitably characterized,
can support justice as fairness in an overlapping consensus. (Rawls 2001, 108-109) In doing so,
Rawls explains that “justice as fairness does not deny that the idea of a utility function can be
used to formulate justice as fairness.” (Rawls 2001, 107)

Rawls further uses the particular shape of individual utility function depicted in Figure 1
to explain why it would be rational for the representative parties in the original position adopt the
maximin rule’ to guide their decision process, which results in their choosing justice as fairness.
According to Rawls, there are three basic conditions under which it would be rational to adopt

the maximin rule,

(@) ... the first condition is that the parties have no reliable basis for estimating the
probabilities of the possible social circumstances that affect the fundamental interests

of the persons they represent. ...

17 The maximin rule is different from what welfare economists call “the maximin principle.” The welfare
economist’s maximin principle a principle used to order different social distributions; it says that a
distribution x is socially preferred to another distribution y if and only if the lowest welfare generated in
the former is greater than that of the latter. The maximin rule is a decision procedure that one could
follow when one faces risk or uncertainty; it tells the individual to choose the option that will provide
the best outcome in the worst circumstances.

16
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(b) ... it must be rational for the parties as trustees not to be much concerned for what
might be gained above what can be guaranteed [by the maximin rule.] Let’s call this
best worst outcome the “guaranteeable level.” The second condition obtains, then,
when the guaranteeable level is itself quite satisfactory. ...

(c) ... the third condition is that the worst outcomes of all the other alternatives are

significantly below the guaranteeable level. ... (Rawls 2001, 98)

According to Rawls, the original position meets condition (a) by its very definition and
the utility function depicted in Figure 1 explains why the other two conditions [i.e. (b) and (c)]

obtain for the representative parties in the original position,

...to the right of the bend, at point G in the figure, everyone’s utility curves become
suddenly quite flat. This explains why the parties as citizens’ representatives are not
much concerned with outcomes superior to the guaranteeable level, and hence the second
condition of the maximin rule holds. To the left of the bend everyone’s utility curve falls
precipitously, and hence the third condition of the maximin rule also holds. This explains
why the parties must reject alternatives that fail to guarantee the basic equal liberties.

(Rawls 2001, 108)

What Rawls wanted to argue was that once individual utility functions are suitably
characterized (as depicted in Figure 1), not only would the representative parties in the original

position find it rational to adopt the maximin rule (which leads them to choose justice as fairness

17
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over utilitarianism), but even utilitarian reasoning will lead them to endorse justice as fairness.

For the remainder of the paper, | will try to demonstrate why this argument is flawed.

6 Distributional Consequences of Utilitarianism and the Difference Principle

6.1 The Model

Consider a liberal democratic society in which everyone is formally/constitutionally
guaranteed a full set of basic rights and liberties — i.e. the type of basic rights and liberties
guaranteed by the principle of maximum equal basic liberties. We consider two representative
individuals living in our society. In line with Rawls, we assume as a first approximation that
there is a single primary social good called ‘wealth’ that individuals could transform into utility
or welfare. Let W € R, (i.e. W is a non-negative real number) be the amount of social wealth
(which may vary under different social circumstances) that can be distributed to the two
representative groups in our society.

Some people may criticize that this does not accurately represent the type of situation that
Rawls envisions, as it simply assumes that a fixed about of social wealth is given exogenously.
The reason why this may be problematic is because assuming a fixed amount of social wealth
may seem to get rid of incentive issues, which Rawls deemed important in justifying his
difference principle. However, one must clearly understand the specific context in which Rawls
relied on incentive issues to justify his difference principle. Rawls relied on incentive issues to
argue for the superiority of the difference principle over strict egalitarianism (under which social
wealth is distributed in a perfectly equal manner) not utilitarianism. The point was that although

the difference principle allows inequalities, such inequalities will actually work in favor of the

18
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least advantaged group, as the better prospects that are achievable by allowing such inequalities
“act as incentives [for the entrepreneurs] so that the economic process is more efficient,
innovation proceeds at a faster pace” (Rawls 1971/1999, 68) that would improve the situations of
the least advantaged group as well.

The main point is that incentives considerations would favor the difference principle
when the difference principle is compared to strict egalitarianism; however, incentives
considerations will not favor the difference principle when it is compared to utilitarianism. A
utilitarian society will generally provide an even better prospect for the entrepreneurs than a
society regulated by the difference principle, as the upper bound of economic benefits that the
entrepreneurs is allowed to accumulate would not be constrained by any considerations to benefit
the least advantaged group in their society. By Rawls’s same logic, this would serve as an
incentive for the entrepreneurs to work even harder to achieve more than what they would have
done in a society regulated by the difference principle. So, incentive considerations would give

reasons to support utilitarianism rather than the difference principle.®

18 Let me illustrate this with a simple example. Suppose there are two representative individuals: 1 and
2. Each individual is endowed with 1 unit of labor, which they can feely use to earn income. Fori = 1,2,
let L; denote the amount of labor spent by individual i, and let Y; denote individual i’s earned income.
Let us assume that each individual’s welfare is determined both by his/her income and spent labor;
specifically, suppose fori = 1,2, U;(L;, Y;) = Y; — L%. For illustrative purposes, we will assume that
individual 1 is twice as more productive than individual 2; that is, for every amount of spent labor,
individual 1 earns twice as much income (individual 1 is the entrepreneur) as what individual 2 would
earn by spending the same amount of labor. Specifically, suppose Y; = 2L, while Y, = L,. Here, we will
impose an income tax t € [0,1] to individual 1 (the entrepreneur)’s earned income, and, then, transfer
this tax to individual 2 to compensate for individual 2’s relative productive disadvantage. Hence, after
expending L, and L, amount of labor, individual 1 earns ¥; = 2L, (1 — t) amount of income and
individual 2 earns Y, = L, + 2L;t amount of income. Individual 1 then solves:

L,Y,) = Y, — 1% = 2L,(1—t) — 1§
.
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Rawls’s worry was not that utilitarianism may fail to give proper incentives for people;

his worry was, rather, that the better incentives utilitarianism provides may come with a

while individual 2 solves:

,max Uy(Ly, Yy) = m[aX]Yz - 1% = ,max (Lz + 2L,t) — L3.
2

By taking the first-order conditions, we can compute each individual’s optimal labor amounts, which

1 . , TR - .
turnsouttobe: L] =1—tand L} = > From this, we can derive each individual’s indirect utility function

as a function of the tax rate t: U;(t) = (1 — t)? and U; (t) = —2t? + 2t + i. With these indirect utility

functions, utilitarianism solves:

max Ui (t) + U5 (t) = Jmax 1-t)2 -2t +2t+ % = max - t2 + %
That is, utilitarianism chooses an income tax rate that maximizes total social welfare between the two
individuals. It can be easily seen that the utilitarian social welfare function is maximized when t;; = 0,
(call this the utilitarian tax rate) and, hence, utilitarianism chooses a zero tax rate on earned income. The
reason for this is obvious; utilitarianism chooses a zero income tax rate because this incentivizes
individual 1 (the entrepreneur) to work harder, which leads society to maximize total social welfare.
Compare this to Rawls’s difference principle, which solves:

1
[nax min{Y;,Y,} = max m1n{2L1(1 —t),L, + 2Lt} = max m1n{2(1 —t)?%,= 5+ 2t(1 - t)},

where we use the fact that the optimal labor amountsare L1 =1 —tand L} = % This problem is
reduced to finding a tax rate t; that equalizes 2(1 — t)? and % + 2t(1 —t). (Here, we are using the

. . : . : 1
result of Proposition 1, which we will later see.) As a result, the Rawlsian tax rate is tz = " (3-+3) =

0.32. So, Rawls’s difference principle chooses an income tax rate of approximately 32%. From this, we
are now able to compute how hard individual 1 (the entrepreneur) would work under the two alternate
systems, and how much total social wealth, as a result, would be produced. Under the utilitarian tax rate
(i.e. t;; = 0), individual 1 spends his/her entire endowed labor to earn income, while under the Rawlsian
tax rate (i.e. ty = 0.32), individual 1 spends only about % of his/her endowed labor. As a result, total
social wealth produced under the utilitarian tax rate is 2.5, while total social wealth produced under the
Rawlsian tax rate is 1.86. In short, if one wishes to compare utilitarianism and Rawls’s difference
principle in terms of which distributive principle better incentivizes entrepreneurs (i.e. those with high

productive ability) to work harder to increase the total social pie, utilitarianism will generally be the
winner. ®
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significant cost — namely, that it may generate extreme inequalities such that the least advantaged
group in society may not properly secure their basic rights/liberties and their proper worth
thereof. So, focusing on societies that have a fixed amount of wealth to distribute actually takes
away one advantage that utilitarianism has over the difference principle; namely, incentive
considerations. In this sense, our model is actually handicapping utilitarianism. What would be
surprising is if utilitarianism turned out to be superior over the difference principle even when
incentive issues disfavoring the difference principle is nullified.

I will now follow Rawls’s convention®® and call the two representative groups MAG
(more advantaged group) and LAG (less advantaged group.) | assume that members of both
MAG and LAG possess physical and mental capabilities within the normal range. Let uy, R, —

R be the utility function of MAG, and let u;, R, — R be the utility function of LAG. We
assume that both utility functions conform to all of the general characteristics [i.e. (C1) — (C4)]
of Rawls’s utility function that we have seen in the previous section, with one wrinkle; we
assume that the reference points of MAG’s and LAG’s utility functions are different.
Specifically, let r,; € R be the reference point of MAG, and let r;, € R be the reference point of
LAG. We will assume that 0 < 1y, < 17.

Remember that the reference point of each group’s utility function is supposed to denote
the amount of primary social goods (in this case, wealth) each member of the group needs to
fully enjoy the worth of the full set of basic rights and liberties that is formally guaranteed by our
model society meeting Rawls’s first principle of justice. Hence, the assumption 0 < ry, < 1y,
simply means that LAG, given its members’ specific ends as well as their relative disadvantage

in their overall natural talents and social circumstances, needs a greater bundle of social primary

19 See Rawls (2001, 62-3)

21



(Conditionally) Accepted at Erkenntnis (A&HCI)

goods, 1, to equally enjoy the worth of their basic liberties and freedoms that members of MAG
fully enjoy at wealth level r,. This formally models that, between MAG and LAG, the lesser
advantaged group is LAG. %

The fact that people’s utility functions within the normal range can have different
reference points is not only consonant with Rawls’s overall project, but it is actually what
underlies the very design of the veil of ignorance. Remember that the main purpose for
introducing the veil of ignorance is to conceal the original contracting parties from knowing their
relative social, economic, and natural advantages and/or disadvantages, which Rawls thought to
be morally arbitrary. This presupposes that, even within the normal range, there exist people who
are advantaged or disadvantaged relative to other people. We need a way to represent this
relative advantage and/or disadvantage within our model. And, the most sensible way to
represent this while being faithful to Rawls’s own utility function is to assume that the utility
functions of MAG and LAG have different reference points. Note that Rawls explains that “[i]t
is not implied that those with the same index [of primary social goods] have equal well-being, all
things considered; for their ends are generally different and many other factors are relevant.”
(Rawls 1974b, 643) If we agree to use Rawls’s utility function and further assume that

everybody’s utility function has exactly the same reference point, the same bundle of primary

2 The utility functions of different people within the normal range can have different reference points
for variety of reasons. Some people might need additional resources to fully realize their rational life
plans (and, hence, enjoy the worth of the basic rights and liberties that are formally guaranteed to them
by the constitution) simply because, despite having human capacities within the normal range, they are
not gifted with splendid natural talents or born from prestigious social classes. Others might need
additional resources because they happen to affirm a particular religion that requires them to travel to
the holy land multiple times a year to worship its gods; to them, enjoying the worth of religious freedom
requires them to have additional resources for travel. These are just a couple of examples. Whatever the
particular reasons that make people need greater bundles of primary social goods, it is these sorts of
contingent facts that the veil of ignorance was initially designed to conceal from the original contracting
parties.
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social goods would necessarily generate equal well-being, contradicting what Rawls had just
explained. Hence, there is a sense in which assigning different reference points to MAG’s and
LAG’s utility functions is not simply a matter of theoretical discretion, but a logical consequence
of Rawls’s own assumptions taken together.

The following summarizes the main assumptions of both MAG and LAG’s utility

functions:

(A1) up (x), u;(x) are unit comparable.

(A2) upy (x),u; (x) are differentiable in the left and right regions of their respective reference
points, i.e. uy(x) is differentiable for all x € R, \{ry}, and u, (x) is differentiable for all x €
Ry\{r.}-

(A3) Forall x € R, \{ry}, uy(x) >0, and forall x € R, \{r.}, u;(x) > 0, i.e. uy, u;, are
strictly increasing in wealth.

(A4) Both u,, and u;, are linear below, strictly concave above their respective reference
points, and the slopes of u,, and u;, are steeper below the reference points than above.

(A5) To simplify our analysis, let uy, (ry + A) = u, (1, + A) and up (ryy — A) = uy (1, — A)
for A > 0, i.e. both MAG and LAG receive the same utility for wealth levels that are at the
same distances from their respective reference points. Or to put it another way, uy, is obtained

by moving uy an increment of (1, — ry,) to the right, i.e. u; (x) = upy (x — (1, — ry)).

These assumptions are meant to ensure that u,, and u; conform to the general

characterizations of individual utility functions described by Rawls that we have previously
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seen.?! The differentiability assumptions are added to allow us to use calculus techniques to get
specific answers to distributional problems. The last assumption is, strictly speaking, not
completely needed and can be significantly weakened??; however, it will greatly simplify our
analysis, and, can also be interpreted as an implication of Rawls’s normality assumption. This
completes the setup of our model.

Before moving on, | would like to point out that focusing on a simple model of a society
consisting of two representative groups is an exercise that Rawls himself invokes quite
frequently throughout his works.?® So, the type of exercise we are trying to conduct is a method

that Rawls himself frequently employs.

6.2 Results of the Model

Let us now derive the specific distributional consequences of utilitarianism and justice as
fairness (more specifically, the difference principle) of our model. Before doing this, | would like
to emphasize that the only reason why we are considering a liberal democratic society that meets
the principle of equal basic liberties is to meet the preconditions that allow us to apply Rawls’
difference principle. Such an assumption is not meant to restrict the distributional consequences

of utilitarianism. All the distributional results of utilitarianism that we will soon derive will

21| would like to note that, technically speaking, none of the formal results proved in the next subsection
depends on the fact that there exists a point in each group’s utility function that is continuous but not
differentiable. All of the formal results proved in the next subsection will follow even if we generally
assumed that each group’s utility function is strictly concave throughout. Hence, most of the specific
assumptions assumed here are stated mainly to be faithful to Rawls’s characterization of individual
utility functions; they are not assumed to make it easier to derive my desired results.

22 Specifically, it can be weakened to, Vx > 0, min{u’y, (ry — x),u’ (r;, — x)} > max{u'y,(ry +
x),u'(r, + x)}.

23 See Rawls (1971/1999, sections 12-13); Rawls (2001, 62-3)
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remain intact even if we dropped this assumption. So, what we are really comparing is the
distributional consequences of utilitarianism-full-stop (not utilitarianism restricted by Rawls’s
first principle) and Rawls’s difference principle. In doing so, we will vary the social wealth
level W € R,. For the remaining discussion, let (x,,, x,) denote an allocation in which MAG
gets x;, and LAG gets x; amount of wealth. Here is our first result that will be used frequently

throughout our analysis.

Proposition 1, For any W > 0, the difference principle prescribes (xy, x,) = (—,—) .24

Proposition 1 shows that the difference principle will always divide social wealth into half and
distribute it equally to each individual. With this in mind, let us consider the distributional
consequences of utilitarianism under different levels of social wealth.

One thing to remember is that Rawls has stated that his principles of justice, which
include the difference principle, only apply to situations of moderate scarcity. (Rawls
1971/1999, section 22) Of course, Rawls remained vague on what he exactly meant by the
condition of moderate scarcity. He explains that it refers to a situation in which “Natural and
other resources are not so abundant that schemes of cooperation become superfluous, nor are
conditions so harsh that fruitful ventures must inevitably break down.” He also notes that such a
condition is “understood to cover a wide range of situations.” (Rawls 1971/1999, 110) However,
a society whose social wealth level allows everybody to just barely enjoy the worth of his/her

basic rights and liberties would seem to fit into this wide range of situations that exemplify

24 See Appendix for Proof.
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conditions of moderate scarcity. In our model, this situation can be represented by the social

wealth level W =1y, + ;.

Proposition 2, Suppose W = 7y, + 7. Then, utilitarianism prescribes (x);, x,) = (ry, 7.), while

. —_ . + +
the difference principle prescribes (xy, x,) = (FL7, 278 2

Proposition 2 is important. The situation that is assumed is one in which there is enough
resources (albeit barely) to secure the worth of everybody s basic rights and liberties. Society’s
resource level is scarce; but not extremely so. The situation exemplifies that of moderate scarcity
— one to which Rawls’s difference principle should obviously apply.
Yet, compare the distributional consequences of utilitarianism and the difference
principle. Utilitarianism prescribes an allocation that secures the worth of basic rights and
ML

liberties for everybody. By contrast, the difference principle prescribes to allocate —— amount

rm+rL

of wealth to each group equally. Note that IS an amount that is greater than ry,, but less

than r;,. This means that not only does the difference principle only secure the worth of basic
rights and liberties of one representative group even when it was practically feasible to secure the
worth of basic rights and liberties for every group, it secures the basic rights and liberties of
MAG, who, by assumption, is the more advantaged group, rather than LAG, who, by
assumption, is the lesser advantaged group, and, in doing so, the difference principle gives MAG
more resources than what is actually necessary to secure the worth of its members’ basic rights

and liberties at the very expense of the members of LAG. In other words, the allocation that the

%5 See Appendix for Proof.
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difference principle prescribes in our two group society under conditions of moderate scarcity
goes against the very purpose of why the difference principle was initially proposed and
designed in the first place; namely, to protect the least advantaged group in society.

For a devoted Rawlisan, the result seems to be something that would be hard to swallow.
Hence, one might wonder what, in intuitive terms, has gone wrong with Rawls’s difference
principle at this point. The problem stems from Rawls’s complete reliance on bundles of
resources (i.e. index of primary social goods) as a measure a person’s advantage. By focusing
solely on maximizing the size of the bundle of primary social goods (i.e. wealth) that the person
who receives the lowest bundle gets, the difference principle is completely blind to the issue of
what different bundles of primary social goods can actually do for different people; based on an
individual’s specific needs, the specific bundle allocated by the difference principle might still be
insufficient.

In contrast, utilitarianism does care about what different bundles of primary social goods
do for different people; it cares about how these different bundles of resources translate into
people’s welfare and attempts to maximize their total sum. Given Rawls’s own characterizations
of individual utility functions, this results in utilitarianism’s attempt to secure each group’s
reference point whenever society’s resource situation allows it. In this way, Proposition 2 can be
simply seen as a logical corollary of what Amartya Sen has earlier noted as Rawls’s resource

“fetishism.” As Sen writes:

The primary goods approach seems to take little note of the diversity of human beings. ...
If people were basically very similar, then an index of primary goods might be quite a

good way of judging advantage. But, in fact, people seem to have very different needs
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varying with health, longevity, climatic conditions, location, work conditions,
temperament, and even body size (affecting food and clothing requirements.) ... Judging
advantage purely in terms of primary goods leads to a partially blind morality. Indeed, it
can be argued that there is, in fact, an element of “fetishism” in the Rawlsian framework.
Rawls takes primary goods as the embodiment of advantage, rather than taking advantage

to be a relationship between persons and goods. (Sen 1979: 215-6)

This kind of reversal in which the difference principle goes against its very own raison d'étre is

not limited to situations of moderate scarcity as the next proposition demonstrates.

Proposition 3, Suppose 1y, + 1, < W < 2r;. Then, utilitarianism prescribes (x,, x,) =

(VT/+TM—TL W—rpy+ry,

— ) while the difference principle prescribes (xy, x,) = (E.E)-ZG

272

Proposition 4 concerns a situation in which there is more than enough social wealth to secure
everybody’s basic rights and liberties, but not so much social wealth to secure the worth of
everybody’s basic rights and liberties if everybody needed as much resources as LAG. Society’s
resource level is abundant; but, not extremely so. So, the situation may be thought of as
exemplifying conditions of moderate abundance.

The way utilitarianism allocates the available resources accords very well with our basic
moral intuitions. It prescribes, first, to secure the worth of everybody’s basic rights and liberties
by giving everybody the amount of resources needed to satisfy his/her specific reference point.

Afterwards, utilitarianism prescribes to divide and allocate the remaining social wealth —i.e.

26 See Appendix for Proof.
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what is left after everybody secures the worth of his/her basic rights and liberties — equally to
everybody. The claim that utilitarianism will, for the sake of maximizing aggregate social
welfare, result in vast inequalities, which would likely put the least advantaged group below
what Rawls calls ‘the guranteeable level’ is demonstrably false in our model.

Now, compare this with the distributional consequences of the difference principle. The

specific allocation the difference principle prescribes is (%%) again, an equal distribution of

rMt+rL

social wealth. As 1y, + r, < W < 21, by assumption, we have 7, < >

<2 < r,, which
implies that only MAG, and not LAG, will be able to receive enough resources to secure the
worth of his/her basic rights and liberties. Again, this contradicts the difference principle’s very
own raison d'étre.

The only situation in which the difference principle will be able to secure the worth of
everybody s basic rights and liberties would be when the available social wealth I exceeds 27;.
In other words, the only way the difference principle will be able to secure the worth of
everybody s basic rights and liberties is for there to be more than a moderate abundance of social
wealth, which goes far beyond the moderate scarcity condition that Rawls himself assumes.

This is already a major failure on part of the difference principle. However, | would like
to throw a final blow. Suppose social wealth levels are extremely abundant — that is, suppose

W > 2r;. Under these conditions, both utilitarianism and the difference principle will still

. . WHry-ry, W+ry— W W\ a- — w
respectively prescribe ( Tgl L r;d TL) and (??). Since W > 2r;, we have — > 1, > 1y,

and, hence, both MAG and LAG will have more than enough resources to secure the worth of
their basic rights and liberties under both distributive principles. So, wouldn’t this suggest a tie,

at least, under the circumstances that exceed moderate abundance?
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Not quite. This is because, within our model, not only would the total amount of
aggregate social welfare generated by utilitarianism be greater than what would be generated by
the difference principle, the level of welfare enjoyed by LAG, in particular, will always be
greater under utilitarianism than under the difference principle whenever the levels of social

wealth is greater than or equal to moderate scarcity.

Proposition 4, Suppose W = ry, + 7. Then, the following two claims are true,
(a) The total social welfare generated by utilitarianism is strictly greater than the total social
welfare generated by the difference principle; and
(b) The welfare level that LAG enjoys is always greater under utilitarianism than under the

difference principle.?’

We know that utilitarianism strives to maximize total social welfare. Rawls’s worry was
not that utilitarianism might achieve a smaller total social welfare than it otherwise could have,
but that the maximization of social welfare might be achieved at the expense of sacrificing the
basic rights, liberties, and welfare of the least advantaged group in society. This is the essence of
Rawls’s criticism that utilitarianism does not take the separateness of persons seriously (as well
as all of his other substantive criticisms based on concerns for stains of commitment, stability,
and self-respect.) What proposition 5 shows is that, whenever conditions are more favorable than
or equal to moderate scarcity, the increase in total social welfare that is achieved under
utilitarianism is not achieved by any sacrifice of the least advantaged group in society. Since we

are only concerned with social conditions that are more favorable than or equal to moderate

27 See Appendix for Proof.
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scarcity, from the perspective of LAG, who, in our model, is supposed to represent the lesser
advantaged group in society, proposition 5 shows us that utilitarianism dominates the difference
principle, not merely in a single way, but in two different ways; (i) not only does utilitarianism
dominate the difference principle in terms of securing the worth of LAG’s basic rights and
liberties, but (ii) it also dominates utilitarianism in terms of allowing LAG, the lesser advantaged
group between the two, to enjoy a greater welfare level.

Before ending this section, | would like to clarify two things to avoid unnecessary
confusion. First, I will state without proof that none of the formal results depend on the size of
the two groups (viz. MAG and LAG,) being equal; all of the formal results will go through
regardless of how we vary the size of the two groups. Second, as | have already noted, the
specific distributional results of utilitarianism in our formal model do not depend on our
assumption that our model society is a liberal democratic society that formally satisfies the first
principle of justice as fairness (i.e. the principle of equal basic liberties.) All of the distributional
results of utilitarianism would be the same without this formal restriction. In other words, | am
not considering a restricted form or utilitarianism — that is, something that Rawls called “mixed
conceptions” (Rawls 1971/1999, section 49) or “the principle of restricted utility” (Rawls 2001,
Section 38). Again, the only purpose for introducing the formal restriction that our model
society satisfies the principle of equal basic liberties was to apply the difference principle, as the
difference principle would not be applicable unless the principle of equal basic liberties is

already satisfied.

7 Defending Utilitarianism from the Original Position
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Now, let us go back to Rawls’ original position, and consider the decision problem faced
by the representative parties.?® Although the two groups, LAG and MAG, are not themselves
parties of the original position, the representative parties in the original position use the
distributional consequences generated by utilitarianism and the difference principle with respect
to these two groups (which we have derived from our model in the previous section) as a part of
their general background knowledge during their reasoning process. Let us remind ourselves of
the three basic conditions that, according to Rawls, would make it rational to follow the maximin

rule when choosing principles of justice for the basic structure of society:

(@) ... the first condition is that the parties have no reliable basis for estimating the
probabilities of the possible social circumstances that affect the fundamental interests of
the persons they represent. ...

(b) ... it must be rational for the parties as trustees not to be much concerned for what might
be gained above what can be guaranteed [by the maximin rule.] Let’s call this best worst
outcome the “guaranteeable level.” The second condition obtains, then, when the
guaranteeable level is itself quite satisfactory. ...

(c) ... the third condition is that the worst outcomes of all the other alternatives are

significantly below the guaranteeable level. ... (Rawls 2001, 98)

28 Since the representative parties in the original position are situated symmetrically, many have claimed
that the decision problem that the representative parties face in the original position is essentially a
rational choice of a single individual. For this reason, people like Hampton (1980) and Gauthier (1985)
have objected that the choice made in the original position cannot really be seen as a genuine mutual
agreement or a (social) contract.
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Let us follow Rawls and grant that not only do these three conditions obtain in the
original position, but they also make it rational for the representative parties to adopt the
maximin rule to guide their choices on distributional principles. The maximin rule implies that
the representative parties, who are behind the veil of ignorance, which renders them unaware of
their real identities, would have to make their choices from the perspective of LAG, who is the
lesser advantaged individual in our society. The “guaranteeable level” would simply denote the
amount of wealth required to secure LAG’s basic rights and liberties; it would denote LAG’s
reference point r;,.

Since being guaranteed a wealth level of r, would allow LAG to enjoy the worth of
his/her basic rights and liberties, such ‘guranteeable level’ would be quite satisfactory as
condition (b) claims. By condition (b) along with the fundamental importance Rawls puts on
securing the worth of basic rights and liberties jointly imply that the representative parties would
give utmost priority to securing a wealth level of r;, for LAG.

Under conditions of moderate scarcity or above, utilitarianism does guarantee LAG a
wealth level of r;, or more. By contrast, the difference principle can only guarantee LAG a
wealth level of 1, only when society is more than moderately abundant. Whenever the level of
social wealth is lower than moderate abundance — particularly, when the level of social wealth is,
just as Rawls assumes, moderately scarce — the amount of social wealth distributed to LAG, as
we have seen, is guaranteed to be lower than ;. One thing to note is that Rawls assumes that, by
the veil of ignorance, “information about natural resources, the level of productive techniques,
and the like, is also forbidden to [the original contracting parties.]” (Rawls 1974b, 637) So, the
representative parties cannot choose the difference principle on the basis of knowing that their

society would be more than moderately abundant; they would need to consider the distributional
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consequences of each principle at lower resource levels (particularly, when the resource level is
moderately scarce.) This implies that the worst outcome of the difference principle is, as Rawls
fears, “significantly below the guaranteeable level” which condition (c) strongly urges to avoid.

Hence, under all major assumptions that Rawls himself suggests, utilitarianism simply
dominates the difference principle along with justice as fairness. By invoking such dominance-
based reasoning, the representative parties will simply choose utilitarianism over justice as
fairness. And, by doing so, they are not relying on any kinds of judgments concerning
probability, which is simply what condition (a) requires.

Now, some critics might think that the problem is not with the difference principle itself,
but rather with how the difference principle was derived; that is, many critics have thought that
the difference principle, despite its intuitive plausibility, cannot be derived from the original
position. So, the culprit here, according to these critics, is the original position, not the difference
principle, as the difference principle may be justified in alternate ways. For instance, Brian Barry
(1989, chapter 6) explains how we can arrive at the difference principle without relying on the
original position. The basic thought is to start with a default distribution of strict equality of
primary social goods, and, then successively move to more unequal distributions by successively
applying Pareto improvements until we reach a point at which no further Pareto improvements
are possible. The resulting distribution is the one that would accord with the one prescribed by
the difference principle. The moral is that if we use a different theoretical device than the
original position, we may very well arrive at the difference principle after all.

This criticism confuses the explanandum and the explanans of my argument. My point is
not that the difference principle is implausible because it cannot be derived from the original

position; rather, my point is that we cannot derive the difference principle from the original
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position because the difference principle, when applied to the index of primary social goods, is
implausible in itself. The problem stems from the difference principle’s failure to recognize each
individual’s reference point. The difference principle will, hence, distribute primary social goods
mechanically without taking into consideration the specific needs of each individual. The result
is that people born under fortunate circumstances (i.e. people who have low reference points)
will likely receive a bundle of primary social goods that is greater than what they would
minimally need to secure the equal worth of their basic rights and liberties, while people born
under unfortunate circumstances (i.e. people who have high reference points) will likely receive
a bundle of primary social goods that is smaller than what they would minimally need to secure
their basic rights and liberties. If the parties in the original position wish to protect themselves
from the likely scenario of being born with a high reference point, their purpose can only be

served by rejecting the difference principle and opting for utilitarianism.

8 Concluding Remarks

In section 14 of A Theory of Justice, Rawls distinguishes between pure procedural
justice and perfect procedural justice. Perfect procedural justice has both an “independent
standard for deciding which outcome is just and a procedure guaranteed to lead to it.” (Rawls
1971/1999, 74) “By contrast, pure procedural justice obtains when there is no independent
criterion for the right result, instead there is a correct or fair procedure such that the outcome is
likewise correct or fair, whatever it is, provided that the procedure has been properly followed.”
(Rawls 1971/1999, 75) Rawls made it clear that the original position was designed to instantiate

pure (as opposed to perfect) procedural justice. (Rawls 1971/1999, 118) This means that Rawls
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would have to accept its results whatever they turn out to be. Our previous discussion shows
Rawls’s primary considerations — namely, the importance of protecting each individual’s
fundamental interests by securing the worth of his/her basic rights and liberties — provide very
strong reasons for the original contracting parties to choose utilitarianism over justice as fairness
under Rawls’s own assumptions. If this is correct, Rawls has no choice but to accept
utilitarianism.

Some critics might think that Rawls could, at this point, resort to his method of
“reflective equilibrium” to counter this unwanted conclusion for utilitarianism. | am afraid that
this is not a viable move that Rawls could plausibly make. Remember that in order to figure out
the best principles of justice, the method of reflective equilibrium requires us to “work from both
ends.” (Rawls 1971/1999, 18) That is, we start with what Rawls calls our “considered
judgments” (such as our judgments that slavery, racial discrimination, and religious intolerance
are unjust) and take them as our “provisional fixed points which we presume any conception of
justice must fit” (Rawls 1971/1999, ibid.) We then describe an initial contractual situation that
will generate a set of principles of justice from plausibly chosen initial conditions that would
hopefully accommodate most (if not all) of our considered judgments. Whenever we find
discrepancies, Rawls suggests that we go “back and forth, sometimes altering the conditions of
the contractual circumstances, at others withdrawing our judgments and conforming them to
principle.” (Rawls 1971/1999, ibid.) Through this process, Rawls believes that we will
eventually arrive at “a description of the initial situation that both expresses reasonable
conditions and yields principles which match our considered judgments duly pruned and
adjusted.” (Rawls 1971/1999, ibid.) This is the state which Rawls calls a “reflective

equilibrium.”
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Now, in order to use the method of reflective equilibrium to revert our conclusion for
utilitarianism, utilitarianism would have to contradict at least some of our firmest considered
judgments. The problem is: it does not (at least in our current model.) We have seen that in our
model, utilitarianism firmly secures the worth of everybody’s basic rights and liberties whenever
society’s resource situation is equal to or greater than moderate scarcity. If we take the belief,
“justice requires society to secure the equal worth of everybody’s basic rights and liberties
whenever the society’s resource situation allows it”, to be one of our firmly held considered
judgments, we can see that utilitarianism accommodates it while the difference principle fails to
do so.

Similar remarks can be said to the issue of relative stability. Rawls’s considerations for
strains of commitment, distinction between persons, publicity, stability, and self-respect can all
be seen as subsumed under the general considerations for relative stability. The basic thought is
that people will likely renege on their agreement for utilitarianism once they find themselves in a
disadvantaged position after the veil of ignorance is lifted. This, again, as we have seen, is untrue
in our model. Unlike the difference principle, utilitarianism will always secure the equal worth of
everybody’s basic rights and liberties whenever society’s resource situation is equal or greater
than moderate scarcity. So, if there is anybody who would be inclined to renege on his/her
original agreement, it would be those who agreed to the difference principle, but who have found
themselves denied of receiving an adequate amount of primary social goods that would secure
the equal worth of their basic rights and liberties. This would inevitably render the difference
principle less stable than utilitarianism. In either case, it seems that the method of reflective

equilibrium would have to favor utilitarianism over the difference principle in our model.
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In order to reject utilitarianism and defend the difference principle via the method of
reflective equilibrium, we would have to start with the assumption that utilitarianism is in itself
implausible while the difference principle is plausible, and, then adjust all of our other
assumptions, accordingly, in such a way that would make it so that we arrive at the difference
principle and not utilitarianism. The problem with this approach is that not only does this beg the
question, but neither the belief that the difference principle is plausible nor the belief that
utilitarianism is implausible can be taken to be our considered moral judgments.

However, let us consider, for illustrative purposes, what kinds of modifications need to be
made to make either (1) the selection of the difference principle more plausible or (2) the
selection of utilitarianism less plausible in our model.

Let us consider the first option: making the difference principle more plausible. We have
seen that part of what drives the difference principle to generate implausible distributional
consequences stems from Rawls’s resource fetishism. Hence, we may correct this problem by
reinterpreting the difference principle as applying to people’s welfare levels (just as welfare
economists do) and not to people’s resource levels (i.e. the index of primary social goods.) Given
Rawls’s characterization of individual utility functions, doing so would guarantee that each
social group meets its reference point whenever society’s resource levels are equal or greater
than moderate scarcity. However, this would only make the difference principle tie with
utilitarianism in its distributional prescriptions. So, the representative parties of the original
position will lack any decisive reason to favor one conception of justice over the other.

Now, let us consider the second option: making utilitarianism less plausible. This can be
done if we discard Rawls’s characterizations of individual utility functions and assume that each

individual’s utility function is strictly convex (i.e. it has an increasing slope.) This will make
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utilitarianism generate extreme inequalities: utilitarianism will now distribute all the available
social resources to one social group and give nothing to the other in all possible resource
situations. This indeed goes against our basic moral intuitions of fairness. However, once
individual utility functions are characterized in this particular way, this has the implication of
violating the second necessary condition the fulfillment of which is required to make it rational
to apply the ‘maximin rule’ in the original position. This is so because the representative parties
will no longer consider what can be guaranteed by applying the ‘maximin rule’ (i.e. what Rawls
calls “the guaranteeable level”) to be satisfactory. So, given strictly convex individual utility
functions, it will be unlikely that the representative parties of the original position will choose the
difference principle over utilitarianism as a result of their deliberation processes.

I conclude that, under close formal examination, Rawls’s argument for his justice as

fairness is self-defeating.?® The utilitarian dog has bit the Rawlsian hand that fed it!
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Appendix: Proofs of Main Results

Proposition 1, For any W > 0, the difference principle prescribes (x, x;) = (?%).

Proof of Proposition 1. Fix an arbitrary W > 0. The specific distribution that the difference

principle will prescribe will be the solution to the following problem,

max min{x
max {x,y}

subjecttox,y >0andx +y < W.

Let (x*, y™) denote the solution to the problem. I claim that x* = y*. For suppose x* # y*.
Without loss of generality, suppose x* > y*. Let A= % Then, (x* —A,y* +A) would be
another feasible allocation. But, note x* > x* —A= y* +A> y*, which contradicts that y* is part
of the solution to the above problem. Hence, x* = y*. Now, we need to show that x* = y* = %
Suppose not. Then, x* = y* < gwhich implies x* + y* < W. Define A'= w Then,
(x* +A",y* +A") would be another feasible allocation such that x* +A'= y* +A'> x* = y*

contradicting that (x*, y*) is a solution to the above problem. m

Proposition 2, Suppose W = 1y, + ;.. Then, utilitarianism prescribes (xy, x,) = (ry,1.), while

. . . . + +
the difference principle prescribes (xy, x;) = (%,%).
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Proof of Proposition 2. Let (x, y) be the allocation that utilitarianism prescribes. We need to
show that (x,y) = (ry,1.,). First, note thatwe musthave x + y =ry, + 1, = Wasifx + y <
Ty + 1, = W, then we can always increase total social welfare (i.e. the sum of MAG and LAG’s
welfare) by distributing W — (x + y) to any of the individuals. Hence, x + y =1, + 1, = W.
To complete the proof, we need to show that x = r,, and y = r;. For a proof by contradiction,
suppose not. So, we must have x # ry or y # 1, but since x + y = ry, + r, we must have x #

ryandy # 1.

Case 1, suppose x < 1. Then, since x +y =1y +r,, wemust have y > r;. Lete € (0,1 —
x). Then,

uy(x+e)+u(y—e
= upy () + {fuy(x +€) —uy ()} +u,(y) — {u,(y) —u,(y —e)}
=uy(x) +u,(y) + {upy(x + €) —uy ()} —{w, () —u,(y — )}

x+e y
uy (x) +u,(y) + f uy (z)dz — f u; (z)dz
x y—€

(0 + 1, () + f wyy(2)dz - f Uy (2 + (7 — € — (ry — ) — x))dlz

= u () +w () + j [ty (2) — s (2 + (& — ) — (1, — 73s) — xD]dz
> upy(x) +u,(y) [asuy(z) >uy(z+{(y—€)— Oy —ry) —x}),Vz € (x,x + €)]

So, (x + €,y — €) is another feasible allocation that generates a greater total sum of individual

utilities than (x, y), which contradicts that (x, y) is an allocation that utilitarianism prescribes.

Case 2, suppose x > ry. Then, since x +y = ry + r;,, we must have y < r;. Lete € (0,x —
ry). Then,

uy(x—e)+u,(y+e
= uy(x) —{uy(x) —uy(x—e)}+u, ) +{u,(y + e) —u,(»)}
=uy() +u, () +{u,(y +€) —u, ()} — {uy(x) —uy(x —e)}
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y+e x
= uy(x) +u,(y) +f u; (z)dz —f uy (2)dz
y x—€
y+e y+e
—uy @ )+ [ = [ wG (G- O+ 0= ) - Ydz
y y

y+e
=y () + 1w, () + f [, () — w, (2 + {(x — ) + (ry — 7as) — YD1 dz
y

> uy (0) +u,(y) [asu(2) >up(z+{(x—e) + (, —m) =y}, Vz € (y,y + €)]

So, (x — €,y + €) is another feasible allocation that generates a greater total sum of individual

utilities than (x, y), which contradicts that (x, y) is an allocation that utilitarianism prescribes.

rm+ry 7L

That the difference principle prescribes (T’ > ) follows from proposition 1. m

Proposition 3, Suppose 1y, + 1, < W < 2r;. Then, utilitarianism prescribes (x,, x,) =

(W”;”_”,W_r;‘””), while the difference principle prescribes (xy, x,) = @%)

Proof of Proposition 3. By Proposition 2, when total wealth is ry, + 1, (ry, 1) is the
distribution that maximizes the sum of individual utilities of MAG and LAG. So, as a first step,
distribute ry, to MAG and r;, to LAG. After such distribution, we have W — (ry, + ;) of wealth

left for further distribution. Now, the problem reduces to,

max__upy(ry + x1) +u (rp + x3)
(xl,xz)E]Rz

subjecttox; + x, = W — (ry +1,.).

Note that for all x € [0, W — (13, + 11.)], we have uy (ry + x) = u, (1, + x). S0, up (ryy + x4) +
uy, (1 + x3) = up (ryy + x1) + up (ryy + x5). By substituting W — (ry + 1) — x; for x,, the
problem is now further simplified to maximizing wy, (ry; + x1) + uy (W — 1, — x;). Since uy is
strictly concave in xy, uy (ry + x1) + uy (W — 1, — x;) is also strictly concave in x;, and,
hence, the first order condition is sufficient for it to obtain its maximum. Taking derivatives with

respect to x4, and setting it equal to zero we have,
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Wyl +x) —uy(W—1,—x) =0
= U y(ry +x) =uy(W =1, —x)

Srytx,=W-—1—x
VT/—T‘M—T'L W—TM—TL

W—-ry-T W—-ry-r WHry-r, W—-rpy+r
Hence, (ry + M L,D M~ L)_( M—TL MtTL

, ) is the utilitarian solution. That
2 2 2

the difference principle prescribes (%,%) follows from proposition 1. m

Proposition 4, Suppose W > ry, + 7. Then, the following two claims are true,
(a) The total social welfare generated by utilitarianism is strictly greater than the total social
welfare generated by the difference principle; and
(b) The welfare level that LAG enjoys is always greater under utilitarianism than under the

difference principle.

Proof of claim (a) of Proposition 4. That total social welfare is maximized under utilitarianism
simply derives from the very definition of utilitarianism. So, in order to prove the claim, all we
need to do is to show that total social welfare is not maximized under the difference principle.

This can be done by showing that the marginal utilities of MAG and LAG are different under the

allocation (%%) which is the allocation prescribed by utilitarianism. Note u',, (g) =

u'y (g + (r, — rM)> +u'y, (g) |

! Proof of claim (b) of Proposition 4. Since u;, is strictly increasing, in order to prove the claim,
all we need to do is to show that the amount of wealth allocated to LAG by utilitarianism is
greater than the amount of wealth allocated to LAG by the difference principle. Suppose W =

ry + 1. Then, by proposition 3, LAG is allocated r;, amount of wealth under utilitarianism, and

w + w +
— = 2L amount of wealth under the difference principle. Note r, — — = r, — =% =
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% > 0 as desired. Now, suppose W > r,, + .. Then, by proposition 4, LAG is allocated

WZTM*TL amount of wealth under utilitarianism, and % amount of wealth under the difference

.. W-rpy+r W rp-r .
principle. Note % -5 = % > 0 as desired. m

46



